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IN THE 


United States Court of Appeak 

District of Columbia. 


No. 9040. 


BARNETT ALTMAN, Appellant, 

V. 

LENA KESSLER, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JURISDICTION. 

The complaint sought the specific performance of a writ¬ 
ten contract for the sale and conveyance of real and per¬ 
sonal property located in the District of Columbia. (Ap¬ 
pellant’s App. 2.) The jurisdiction of the District court 
is conferred by Sec. 325 of Title 11 of the 1940 edition of 
the District Code. The right of review is conferred upon 
this Court by Sec. 101 Title 17 of said Code. 
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STATEMENT OF CASE. 

This appeal is from a judgment of the court below, en¬ 
tered February 9,1945, (Appellant’s App. 6), and from an 
order of the court below denying the appellant’s motion to 
vacate that judgment. (Appellant’s App. 9.) 

The complaint sought the specific performance of a writ¬ 
ten contract for the sale of real and personal property lo¬ 
cated in the District of Columbia. It charged that the appel¬ 
lant and his wife, the owners as tenants by the entireties, 
of the real estate involved, had signed the contract of sale, 
but had refused performance thereof. 

The appellant answered denying that he had signed the 
sales contract. (Appellant’s App. 3.) His wife answered 
admitting the signing of the contract by her, but denying 
that the appellant either signed or authorized anyone to 
sign it for him. (Appellant’s App. 4.) 

In December 1944 the appellant, on the advice of his 
physician, went to Florida where he remained until April 
1945. On February 5, 1945 appellant’s wife, without his 
knowledge, sent a telegram in his name to his attorney of 
record stating his willingness to convey the property cov¬ 
ered by the contract, (Appellant’s App. 7.) Acting upon 
this telegram appellant’s counsel consented to the decree 
entered on February 9, 1945. (Appellant’s App. 6.) 

Upon learning that his wife had sent the telegram and 
that the consent decree had been entered, the appellant 
on April 2.3,1945 filed his motion to vacate the decree, sup¬ 
ported bv his and his wife’s affidavits. (Appellant’s App. 
' 

The facts alleged in his motion to vacate and in the affi¬ 
davits filed in support thereof, were not controverted by 
the appellee. 

Thereafter on May 1, 1945 the court below denied appel¬ 
lant’s motion to vacate. (Appellant’s App. 9). 
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POINT BELIED UPON FOB BEVEBSAL. 

The facts being undisputed, the court below erred in 
denying the appellant’s motion to vacate the judgment of 
February 9, 1945 directing the specific performance of the 
contract sued upon. 

SUMMABT OF ABGUMENT. 

An attorney, by virtue of his general retainer only, is 
without authority to consent to a judgment against his 
client, and where the undisputed facts show clearly that 
the attorney w’as not specifically authorized so to do, the 
judgment should on motion seasonably made be vacated. 

ABGUMENT. 

It appearing that the real estate involved was owned 
by the appellant and his wife as tenants by the entireties, 
his interest therein could not be affected without his con¬ 
sent. American Wholesale Corporation v. Aronstein , 56 
App. D.C. 126, 10 Fed. (20) 991. 

The almost unanimous rule, laid down by the courts of 
the United States, both Federal and state, is that an attor¬ 
ney at law has no power, by virtue of his general retainer, 
to compromise his client’s cause of action; but that prece¬ 
dent special authority or subsequent ratification is neces¬ 
sary to make such a compromise valid and binding on the 
client. 

Here there was neither precedent special authority nor 
subsequent ratification. On the contrary the supposed au¬ 
thority to the attorney to consent to the entry of judg¬ 
ment was given by a third person without the knowledge of 
the appellant. 

In United States v. Beebe, 180 U.S. 343, 352, it is said: 

“Indeed, the utter want of power of an attorney, by 
virtue of his general retainer only, to compromise his 
client’s claim, cannot, we think, be successfully 
disputed. 
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A judgment entered upon such a compromise is sub¬ 
ject to be set aside on the ground of the lact of author¬ 
ity in the attorney to make the compromise upon which 
the judgment rests. Prima facie, the act of the attor¬ 
ney in making such compromise and entering or per¬ 
mitting to be entered such judgment is valid, because 
it is assumed the attorney acted w’ith special authority, 
but when it is proved he had none, the judgment will 
be vacated on that ground. Such judgment will be set 
aside upon application in the cause itself if made in due 
time or by a resort to a court of equity where relief 
may be properly granted. 

In Robb V. Vos, 155 U.S. 13, 39 L. ed. 52, 15 Sup. Ct. 
Rep. 4, it was held that although the judgment was on 
its face valid and regular, yet, inasmuch as the attor¬ 
ney who appeared on behalf of one of the defendants 
did so without the consent of his principal the remedy 
of the principal when the facts came to his knowledge, 
was in equity where the judgment might be set aside 
as to him. So, if the judgment be in fact entered upon 
a compromise made by the attorney who had no au¬ 
thority to make it, the judgment may be attacked and 
set aside in an equitable action upon proof of the nec¬ 
essary facts. Although the judgment is not void for 
want of jurisdiction in the court, it will yet be set aside 
upon affirmative proof that the attorney had no right 
to consent to its entry.” 

In Dwight v. Hazlett, et al. 107 W. Va. 192, the attor¬ 
ney for the plaintiff, without the knowledge of the latter, 
consented to a decree for less than the amount claimed. 
Upon learning of the action of the attorney the plaintiff 
moved to vacate the decree, which motion was denied. 

On appeal the judgment was reversed, the court saying: 

It is now generally held throughout the United 
States tliat the mere relation of attorney and client 
does not clothe the attorney with implied authority to 
compromise the matters in litigation. The power of an 
attorney is confined to the prosecution of a suit and the 
incidents properly connected therewith; and does not 
extend to the compromising and discharging of his 

client’s cause of action, without receiving his full claim. 

# • • 
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The controlling question was, did his attorneys have 
the authority to effect the compromise? Seim v. Jo¬ 
seph, 106 Ala. 454, 17 So. 543; Thornton, supra. Sec. 
222. His right to have the decree vacated was estab¬ 
lished when it appeared that the decree was carrying 
into effect a compromise which had been made without 
his permission or approval, express, or apparent and 

that he had seasonably moved the court to set it aside. 

• • # 

The allegations in plaintiff’s petition of October 27, 
1926 (accepted as facts proven), dissipated the pre¬ 
sumption that plaintiff’s attorneys had authority to 
consent to the decree of September 15, 1926. No pre¬ 
sumption can stand in the face of facts.” 

In Pomeroy v. Prescott, 106 Me. 401; 407, the court said: 

“But is is unnecessary to consider further the general 
authority of an attorney, for the law is to well settled 
and familiar to admit of discussion that an attorney 
who is clothed with no other authority than that aris¬ 
ing from his employment in that capacity has no power 
to compromise and settle or release and discharge his 
client’s claim. He may do all things incidental to the 
prosecution of the suit and which affect the remedy 
only and not the cause of action. He cannot bind his 
client by any act vrhich amounts to a surrender in 
whole or in part of any substantial right. 

It appearing without contradiction that the consent de¬ 
cree was entered without the permission or approval of the 
appellant, it was the duty of the court below to vacate the 
judgment. 

Respectfully submitted, 

Joseph T. Sheeieb, 

Attorney for Appellant, 

1001 15th St., N. W., 
Washington 5, D. C. 
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IN THE 


United States Court of Appeak 

District of Columbia. 


No. 9040. 


BARNETT ALTMAN, Appellant, 

V. 

LENA KESSLER, Appellee. 


Appeal from the District Court of the United States for 

the District of Columbia. 


JOINT APPENDIX. 


1 Filed Nov 15 1943 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 22043 

Lkna Kf.sslek, 629 Kenyon St-, N.W., Washington, D. C., 

Plaintiff, 


V. 

Millk Altman and Barnett Altman (both) 2412 Wiscon¬ 
sin Ave., N.W., Washington, D. C., Defendant. 

Complaint to Compel Specific Performance of Contract for 
the Sale of Real Property and/or for Damages. 

This court has jurisdiction of the parties and of the sub¬ 
ject matter of this action. 
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Plaintiff alleges that on June 1, 1943, she entered into 
a written contract "with defendants for the purchase of cer¬ 
tain real estate in the District of Columbia described as 
Lot 331 in Square 1300 with improvements thereon known 
as 2412 Wisconsin Avenue N. W.; that among other things 
the aforesaid contract provides that the transaction cov¬ 
ered thereby should be finally consummated on October 1, 
1943; that the final consummation of said contract includes 
that a good and valid conveyance of the said real estate be 
made by the defendants to the plaintiff and the payment 
by the plaintiff of the purchase price for said property in 
the manner provided in said contract; that in said contract 
defendants have represented that they are the true and ac¬ 
tual owners of the real estate in question; that plaintiff has 
tendered to defendants the performance by her under the 
said contract but defendants have failed and refused and 
still fail and refuse to perform under the said contract. 

Plaintiff alleges that as a result of defendants’ failure 
and refusal to perform under the terms of the afore- 
2 said contract she has been compelled to make other 
plans with reference to a dwelling for herself and 
her family, whicli required the expenditure of additional 
substantial sums of money not othei*wise contemplated and 
should have been unnecessary if defendants had not failed 
and refused to perform their contract, all to her damage in 
the sum of $5,000. 

Wherefore, the premises considered the plaintiff de¬ 
mands: 

1. That the process of this Court be issued directed to 
the defendants requiring them to appear and answer this 
Complaint. 

2. That this Court restrain and enjoin the defendants 
temporarily and permanently from conveying or in any 
manner transferring the property which is the subject 
matter of this action to anyone but the plaintiff. 

3. That upon a final hearing of this matter this Court 
require the defendants to convey the said property to the 
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plaintiff or in the alternative to decree a conveyance 
thereof to plaintiff. 

4. That upon a final hearing of this matter the C^ourt 
award jilaintiff a judgment in such amount as will compen¬ 
sate lier for damages slie shall have sustained as a result 
of defendants’ failure and refusal to perform the aforesaid 
contract. 

LENA KESSLER 

District of (’olumbia, ss: 

I, Lena Kessler, being first duly sworn according to law, 
upon my oath depose and say that I have read the foregoing 
Complaint by me subscribed, and that the things stated 
therein are true to the best of my knowdedge and belief. 

LENA KESSLER 

Subscribed and sworn to before me this 15th day of No¬ 
vember, 1943. 

LUCY DUNBAR 

Notary Public, I). C. 

LEON M. SHINBERG, 

1331 G Street, N. W. 

Washington, D. C., 

Attorney for Plaintiff. 

3 Filed Dec 1 1943 

Separate Answer of Barnett Altman. 

The defendant, Barnett Altman, for his separate answer 
to the complaint filed herein says; 

1. He admits the jurisdiction of the Court over the sub¬ 
ject matter of this action. 

2. He admits that he and Mille Altman, his wife, are 
owners as tenants by the entireties of the land and premises 
mentioned in the complaint. He denies the remaining alle¬ 
gations of paragraph two of the complaint. 

3. He is without sufficient knowledge to form a belief as 
to the truth of the allegations contained in the third para¬ 
graph of the complaint. 


% 
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And now, having fully answered the complaint, this de¬ 
fendant prays that he may be dismissed with his reasonable 
costs. 

JOSEPH T. SHERIER . 

Atty. for defendant. 

4 Filed Dec 1 1943 

Separate Answer of Mille Altman. 

The defendant, Mille Altman, for her separate answer 
to the complaint filed herein says: 

1. She admits the jurisdiction of theh Court over the 
subject matter of this action. 

2. She admits that she and the defendant, Barnett Alt¬ 
man, her husband, are the owners as tenants by the en¬ 
tireties of the land and premises described in the complaint. 
She admits that on or about June 1, 1943 she signed a con¬ 
tract for the sale of the premises involved to the plaintiff, 
but denies that her husband signed said contract or author¬ 
ized any other person in his behalf to execute the same. She 
denies that the plaintiff has tendered performance of said 
contract to the defendants. She denies that she has refused 
to perform said contract in so far as she is able so to do. 

3. She is without sufficient knowledge to form a belief as 
to the truth of allegations of paragraph three of the com¬ 
plaint. 

And now, having fully answered the complaint, this de¬ 
fendant prays that she may be hence dismissed. 

JOSEPH T. SHERIER 
1001 15th St., N. W., 
Washington, D. C., 

Attorney for Defendant 
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5 Filed Feb 23 1944 

Pretrial Proceedings. 

Statement of Nature of Case: 

This is a suit to compel specific performance of a con¬ 
tract for the sale of real estate. 

Plaintiff says that on June 1,1943 she entered into a writ¬ 
ten contract with the defendants for the purchase of the 
real estate in question, the title of which -was in the defend¬ 
ants as tenants by the entireties. Plaintiff says that she 
has tendered performance which has been refused by the 
defendants and that defendants now refuse to convey the 
real estate as required by the contract. 

Defendant #1 admits that she signed the contract as al¬ 
leged by plaintiff but denies that same was signed by de¬ 
fendant #2. 

Defendant #2 denies that he signed the contract sued 
upon and denies that he authorized to sign in his stead. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

The Sales Contract, initialed by the Pre-Trial Justice, 
may be received in evidence without formal proof. 

Title to the real estate involved is in the defendants as 
tenants by the entireties. 

6 Kessler v. Altman, et al.—C. A. 22,043. 

Dated February 23, 1944. F. Dickinson Letts, Pretrial 
Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Leon M. Shinberg, Plaintiff. 

Joseph T. Sherier, Defendant. 
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7 Field Feb. 9 1945 

Consent Decree. 

This matter came on for hearin<x the 9th day of February, 
1945, and, upon consideration of the Complaint and An¬ 
swers thereto, and it appearin*? to the Court that defend¬ 
ants, by and throug:h their attorney, have consented to judf?- 
ment in this cause as prayed in the Complaint, said consent 
beinjj: noted below over siimature of attorney for defend¬ 
ants, therefore be it this 9th day of February, 1945, 
Adjudged, ordered and decreed that defendants be 
and they hereby are required to execute and deliver to 
plaintiff a good and sufficient deed to Lot 331 in Square 
1300, improved by premises 2412 Wisconsin Avenue, N. W., 
prmoptly upon receipt from plaintiff of the cash and other 
consideration as provided in Sales Contract of June 1, 
1943, and be it 

Further Adjudged, Ordered and Decreed that defend¬ 
ants be and they hereby are required to deliver to plaintiff 
possession of premises 2412 Wisconsin Avenue, N. W. and 
of the personal property therein as described in Sales 
Contract of June 1, 1943 not later than April 15, 1945. 

Provided however, that no costs shall be assessed against 
defendants. 

F. DICKINSON LETTS 
Justice 

The contents and form of the foregoing decree are hereby 
consented to this 9th day of February, 1945. 

Joseph T. Sherier, 

1101 15th St. N. W., 

Washington, D. C., 

Attorney for Defendants. 
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8 Filed Apr 23 1945 

Motion to Vacate Decree. 

The defendant, Barnett Altman, moves the Court to va¬ 
cate the decree entered herein on February 9,1945, and for 
grounds of the motion says: 

1. This defendant did not sign or authorize the signing 
of his name to the agreement for the sale of the property 
involved in this proceeding, did not authorize his counsel 
to consent to the entry of the decree directing the convey¬ 
ance of the property to the plaintiff, and had no knowledge 
of the entry thereof until some time after February 9,1945. 

2. In December, 1944, on the advice of his physician, this 
defendant, with his codefendant, went to Miami, Florida, 
where they remained until the month of March 1945. On 
February 5, 1945, the defendant, Mille Altman, without the 
knowledge or consent of this defendant, sent the following 
telegram to counsel for the defendants herein; 

1945 Feb 5 PM 10 37 

Q.MZA1108 NL PD — Miami Fla 5 

Joseph T. Sherier 
100115 St Northwest Wash DC 

Because of illness I am willing to convey property num¬ 
ber 2412 Wisconsin Ave Washington DC to Lena Kessler 
immediately providing I receive 60 days notice to vacate. 

B. ALTMAN. 

Upon receipt of the foregoing telegram, counsel for this 
defendant notified counsel for plaintiff of the contents 
thereof, and that he would consent to a decree for the 

9 conveyance of the property as prayed in the com¬ 
plaint. Thereupon the decree of February 9, 1945, 

was prepared by counsel for plaintiff, consented to by coun¬ 
sel for defendants, and entered by the Court. 
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Attached liereto, and made a part of this motion, are the 
affidavits of this defendant and his codefendaiit, Mille Alt¬ 
man. 

JOSEPH T. SHERIER, 

1001 15th Street, N. W., 
Attorney for Defendant, 

Barnett Altman. 

10 Barnett Altman, one of the defendants in the 
above entitled cause, being first ruly sworn, on oath 

states that he was in Miami, Florida, on February 5, 1945, 
and remained there until the latter part of March, 1945. 

He has read the telegram dated February 5, 1945, ad¬ 
dressed to Joseph T. Sherier and purporting to have been 
signed and sent by him. He did not send, or authorize the 
sending of said telegram, and did not learn of the sending 
thereof until sometime later, when his co-defendant, Mille 
Altman, advised him that she had sent said telegram believ¬ 
ing that he would consent to the conveyance of the property 
involved. 

BARNETT ALTMAN 

Subscri1>ed and sworn to before me this 20th day of 
April, 1945. 

EMMA W. STEVENS 
Notary Public, D. C. 

\ 

11 Millie Altman, being first duly sworn, on oath 
states that she has read the affidavit of Barnett Alt¬ 
man, dated April 20,1945, and filed in support of his motion 
to vacate the decree entered herein February 9, 1945, and 
knows the contents thereof; that the facts therein stated 
are true as of her personal knowledge. 

MILLIE ALTMAN 

Subscribed and sworn to before me this 20th day of April, 
1945. 

EMMA W. STEVENS 
Notary Public, D. C. 
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12 Filed May 1 1945 

Order Overruling Motion to Vacate Decree. 

Upon consideration of the Motion to Vacate Decree filed 
herein by defendants and of the Points and Authorities in 
Opposition thereto filed herein by plaintiff, it is this 1st day 
of May, 1945, 

Ordered that the said motion be and the same hereby is 
overruled. 

Bv the Court: 

F. DICKINSON LETTS 
Justice 

Seen: 

Joseph T. Sherier, 

Attorney for Defendants, 

1001 15th Street, N. W., 

Washington, D. C. 

In the United States Court of Appeals for the 
District of Columbia 

No. 9040 

Barnett Altman, Appellant, 

* 

V. 

Lena Kessler, Appellee. 

Stipulation 

It appearing that the opposition filed by the appellee to 
appellant’s motion to vacate the decree appealed from was 
inadvertently omitted from the record transmitted to this 
Court, it is hereby stipulated by counsel for the parties that 
said opposition, a copy of which is attached hereto and 
made a part hereof, shall be taken and considered as a part 
of the record in this cause. 

JOSEPH T. SHERIER 
Attorney for Appellant. 

LEON M. SHINBERG 
Attorney for Appellee. 
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In the District Court of the United States for the 
District of Columbia 

Civil Action No. 22043 

Lena Kessler, Plaintiffs 


V. 

Mille Altmax and Barxett Altmax, Defendants. 

Points and Authorities in Opposition to Motion to Vacate 

Decree 

1 There is no authority under Rule 60 (b) of the Federal 
Rules of Civil Procedure for vacating this Decree. Neither 
the grounds set out in the Motion nor the Affidavits at¬ 
tached thereto contain anything which could be interpreted 
as mistake, inadvertance, surprise or excusable neglect. An 
examination of the defense interposed in this case will 
readily disclose an alleged factual situation precisely the 
same as that claimed as grounds for vacating this Decree. 
Certainly the offender (Mrs. Altman) cannot claim mis¬ 
take, inadvertance, surprise or excusable neglect as witness 
the contents of her affidavit. Obviously none of these are 
applicable to the position of Mr. Altman. And counsel for 
defendants, of course, is not a party to this action. 

2. The conduct of at least one defendant is most repre¬ 
hensible if not actually a fraud upon plaintiff and this 
Court. Plaintiff is at a loss to suggest what action might 
be appropriate against defendants or either of them on 
account or their conduct and therefore respectfully invites 
the instructions of this Court relative thereto. 

3. This Motion should not be determined upon affidavits. 
Instead, a hearing should be required at which testimony 
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of witnesses may be taken so that the Court shall have an 
opportunity to observe them and plaintiff to examine them. 

Respectfully submitted, 

LEON M. SHINBERG, 
Attorney for Plaintiffy 
1331 G Street, N. W., 
Washington, D. C. 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Points and 
authorities has been mailed to Joseph T. Sherier, Esquire, 
Attorney for Defendants, 1001 15th Street, N. W., Wash¬ 
ington, D. C., this 25 day of April, 1945. 

LEON M. SHINBERG, 

Attorney for Plaintiff. 
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IN THE 


United States Court of Appeals 

FOR THE District of Columbia 

No. 9040 

BARNETT ALTMAN, Appellant, 
vs. 

LENA KESSLER, Appellee. 

Appeal from the District Court of the United States for the 

District of Columbia 

BRIEF FOR APPELLEE 

COUNTER-STATEMENT OF THE CASE 

Appellee agrees with paragraphs one, two, three, six and 
seven of appellant’s statement of the case, but can neither 
admit nor contradict the contents of paragraphs four and 
five thereof inasmuch as the allegations set forth in the last 
mentioned paragraphs are solely within the knowledge of 
appellant and appellant’s wife. 

SUMMARY OF ARGUMENT 

I. An attorney by virtue of his retainer in a case can con¬ 
sent to a judgment against his client and such judgment is 
conclusive upon the client; and in the event such attorney 
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was without authority to consent to judgment against the 
client, the judgment cannot be vacated but the client’s rem¬ 
edy is against the attorney. 

II. Where an attorney has been retained in a case, a 
judgment entered on the consent of the parties, by or 
through their counsel, cannot be disturbed on appeal on the 
ground that the attorney was without authority to consent 
to the judgment. 

III. Some of the authorities cited by appellant are not 
in point and the others do not represent the weight of au¬ 
thority. 

•> 

IV. An order over-ruling a motion to vacate a judgment 
is not appealable. 

ARGUMENT 

I. It is submitted that the great weight of authority is 
to the effect that an attorney, by virtue of his retainer in a 
case, can confess judgment against his client and such judg¬ 
ment is conclusive upon the client. 

In Volume 6, Corpus Juris at Page 646, we find the follow¬ 
ing : 

“A verdict and judgment rendered in open court by 
consent of the attorney are conclusive on the client, 
although the attorney acted beyond the scope of his au¬ 
thority, the client’s remedy being an action against his 
attorney.” 

In Taylor vs. American Freehold Land Mortgage Co., etc., 
106 Ga., 238, suit was filed against the wife who had obli¬ 
gated herself for her husband’s debt on a note. Her at¬ 
torneys consented to a judgment against her. She con¬ 
tended that her attorneys acted without authority. On ap¬ 
peal, the court said: 

“There was no error in refusing to allow E. Taylor 
(appellant’s husband) to testify that his wife was igno- 
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rant of the fact that a verdict and judgment finding the 
property subject had been rendered against her on her 
claim interposed in Lee superior court to the levy of 
the Thomas mortgage execution. This verdict and 
judgment was consented to in open court by attorneys 
who appeared as representing Mrs. Taylor; and while 
the evidence offered tends to establish that they acted 
in the matter without conferring directly with their 
client, there is no pretense that the attorneys who con¬ 
sented to the verdict and judgment were not duly au¬ 
thorized by Mrs. Taylor to represent her in the trial of 
the case; and this being true, it is immaterial whether 
she knew of what had been done in the case or not. 
If her attorneys exceeded their authority or she has 
suffered by their negligent conduct, she has a remedy 
against them but the verdict and judgment would never¬ 
theless be valid. ’ ’ 

In Meriden Hydro-Carbon Arc Light Co. v. Anderson, 
111 Ill. A-449, a suit was filed against the company for 
money due. The company denied the claim. When the 
case was reached for trial, defense counsel consented to 
a judgment for part of the claim. On appeal the company 
contended that the defense attorney had no authority to 
confess judgment. The Court, in its opinion, first dis¬ 
cussed decisions which held that an attorney could not 
bind his client by an unauthorized act, then w’ent on to 
consider the leading Illinois case of Wilson v. Spring, 64 
Ill. 14, and quoted from the decision in the last mentioned 
case: 

“It is not denied that the solicitor was regularlv 
retained and fully empowered to act in the case, and 
in this proceeding, having so acted, we must presume 
that it was by authority and is binding to the extent 
that the law permits an attorney to bind his client. 
It has never been contested so far as we are aware 
that an attorney retained in a case may on the trial 
make admissions and waive rights of his client which 
wdll be as binding as if made by himself. This is 
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necessary from the very nature of the employment. 
If wrongfully made, lie is liable to his client for the 
injury he sustains thereby. It has been repeatedly 
held that an attorney may admit facts on the trial, 
or in pleading, waive a right of appeal, review, no¬ 
tice, etc. and confess a judgment.” 

The Court then went on to say: 

‘‘Here (meaning the Meriden Case) the attorney 
agreed on a judgment for .$275.00 in place of $380.00, 
the amount stated to be due in the affidavit filed with 
the declaration, and the only ground upon which that 
judgment was sought to be set aside was that the 
agreement that such judgment should be entered was 

made bv the attornev without authoritv from his 

% * • 

client. (Note: the client in this case filed three affi¬ 
davits setting up a good defense and showing that the 
attorney had no express authority. It was conceded 
in the case that the attorney had no express authority.) 
We hold that the attorney had implied authority to 
make the agreement and consent to the judgment and 
the order and judgment appealed from will therefore 
be affirmed.” 

In Thompsofi v. Pershing, 86 Ind. 303, the court made 
the following observations in its opinion: 

‘‘The allegation in the complaint that the attorney 
of the appellant had no authority to make the agree¬ 
ment upon which the judgment was rendered in the 
original action, must be understood to mean that the 
appellants had not, in fact, authorized him to make 
the agreement. But, by employing him to appear for 
them in the action as their attorney, they did impliedly 
authorize him to make such agreement. An attornev 
may without express authority, bind his client by agree¬ 
ment that judgment may be taken against him and that, 
too, though the attorney know that his client has a 
good defense to said action. If he acts contrary to 
the express directions of his client or to his injury, 
the client must look to the attorney for redress.” 



5 I 

III Adkms V. Bryant^ 133 Ga. 465, the appellant contended 
that her attorney had confessed judgment against her with¬ 
out authority or consent. The court discussed the facts in I 
the case and then quoted from a leading Georgia case, ! 
Williams v. Simmons, 79 Ga. 649: 7 S. E. 133: I 

I 

“When a suitor comes into court competent to select j 
counsel and does select counsel, no matter who the j 
suitor may be or how much married, the counsel is j 
there for the purpose of representing the client; and j 
whatever the counsel assents to, the client assents j 
to. There is full power on the part of the counsel to | 
represent the client and it is just the same as if the ! 
client were there in person; and it is no answer to a I 
decree, a solemn judgment of the Court, for the client ' 
to come in and say that the counsel misrepresented 
the client’s interests or did not represent the client’s ! 
wishes. Let the client see that the counsel conforms i 
to instructions; and if there is any injury by failure ! 
to do it, let the counsel answer for it, and not the 
other party.” ! 

In Volume 5, American Jurisprudence at Page 321, we | 
find the following; ! 

“It is quite generally conceded that the control i 
of the attorney, as such, over the conduct of the cause | 
impliedly authorizes him to bind his client by a con- | 
fession of, or consent to, judgment.” j 

j 

Likewise in Volume 7, Corpus Juris Secundum at Page | 
008, we find: j 

“If the attorney has apparent authority to confess ! 
or consent to judgment it is ordinarily binding and ! 
conclusive on the client, notwithstanding an actual ! 
lack of authority, unknown to the court or the oppos- ! 
sing party, the sole remedy of the client in such a ! 
case being against the attorney.” I 

The foregoing authorities illustrate the rule in the vari- j 
ous jurisdictions cited and are representative of the weight I 
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of authority in the United States. It can be stated that the 
Federal Rule is in agreement with the decisions above set 
forth. In the case of In Re Level Club, Inc., 46 Fed. 2nd 
1002, decided by the District Court of the United States 
for the Southern District of New York, on February 3, 
1931, the secretary of the club was served with a petition 
for involuntary bankruptcy. Without consulting the 
Board of Governors of the club, the secretary contacted 
one Conrad, an attorney, who was a member of the club. 
The secretary asked Conrad whether the papers served 
upon him constituted an adjudication in bankruptcy or 
merely the institution of proceedings for that purpose. 
Conrad advised him that they merely involved steps look¬ 
ing to an adjudication and asked whether he should ap¬ 
pear and consent to an adjudication. The secretary told 
him to do so and he did. A motion was filed to vacate 
the adjudication on the ground that Conrad had no au¬ 
thority to consent to the adjudication inasmuch as he had 
not been authorized to do so by the Board of Governors 
of the Club. The court said; 

“Considered steps in a litigation taken by a mem¬ 
ber of the bar of a court are binding on his client 
unless fraud be shown. The apparent authority of at¬ 
torneys in any proceeding before the coui't is plenary 
so far as the court and opposing parties are con¬ 
cerned, for necessarily it must be adequate to all the 
exigencies of litigation. To be agents with such au¬ 
thority is one of the reasons for the existence of the 
Bar. 

In Tatum v. Maloney, 234 N. Y. S. 614, Mr. Justice Mer- 
rell, in writing the opinion of the court which involved a 
question of the effect of a general appearance in Mississippi 
by a firm of attorneys said: 

‘The defendants admit that they personally au¬ 
thorized the Mississippi attorneys to appear specially 



and that they paid said attorneys for their services. 
Subsequently, the Mississippi attorneys appeared gen¬ 
erally and ultimately, judgment was rendered in the 
Circuit Court of Mississippi against the defendants 
appellants. It is admitted by the appellants that they 
authorized an appeal to be taken to the Supreme 
Court of Mississippi from the Circuit Court judg¬ 
ment, and it is the undisputed fact that the ^lississ- 
ippi Supreme Court affirmed the judgment of the 
trial court. I think that there is no disputed question 
of fact here. As to whether or not the Mississippi 
attorneys had secret instructions from the appellants 
and as to what the instructions were, the plaintiff is, 
of course, ignorant. The appellants do not deny such 
instructions and therefore, there is no issue thereon. 
Having employed the Mississippi attorneys to re¬ 
present the defendants, I think the defendants should 
be bound by the action of their said attorneys, upon 
the court’s over-ruling their special appearance, in | 
appearing generally and asking leave to defend upon j 
the merits. Although the attornevs mav have ex- ! 
ceeded their authority, I think the defendants should j 

be bound by their acts. As was said in Palen v. Starr, j 

7 Hun. 422: “It •will not do to allow proceedings regu- j 
larly had by attorneys lawfully appearing for the re- 
spective parties, to be questioned by their clients for i 
want of specific authority in the absence of fraud”.’ I 

In the Matter of Maxwell, 21 N. Y. S. 209, presiding i 
Justice !Mayham said: ‘The court must repose confi- | 
dence in the authority assumed to be exercised by the i 
attorneys who are its officers. And when an attorney | 
duly appears in open court or by a proper notice of I 
retainer in the absence of fraud or collusion, he must i 
be deemed as representing his client, -who must be j 
bound by his acts in the regular line of his duty’. j 

Here there was no allegation of fraud on the part i 
of the attorneys appearing generally for the defend- i 
ants. They were employed by the defendants, who j 
had notice of all proceedings in the Mississippi action.” i 


i 

I 


I 
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Mr. Justice Proskauer, concurring in the same case (234 
X. Y. S. 614) said: 

“The defendant, having retained the Mississippi at¬ 
torneys, was bound by the action of these attorneys 
in the conduct of the litigation, even though they ex¬ 
ceeded the limitation placed upon their authority. The 
situation in this respect is entirely different from the 
one which exists in cases like Famobrosis Society vs. 
Royal Benefit Society, 152 X. Y. S. 84, where the attor¬ 
ney’s appearance was wholly unauthorized, or where 
fraud was involved. 

• • • It is obvious that in the absence of clearly 

established fraud an intentional act of an attorney in 
a litigation—such as the appearance and consent to 
an adjudication here involved—cannot be set aside. If 
there is any dispute as to whether such an act by an 
attorney in a litigated case was authorized, it is a 
matter which must be dealt with between the attorney 
and his client, for it involves their private relations 
only and not their relations to the court or to the 
opposing parties.” 

The specific question involved in this appeal does not 
appear to have been decided in the District of Columbia. 
Appellant fails to cite any local case and appellee has 
failed to find a D. C. case squarely in point. However, in 
one case at least in the District of Columbia, this Honorable 
Court has indicated its reaction to a similar situation, the 
case being Olney v. Butte Creek Consolidated Dredginy 
Company, 51 App. D. C. 8, decided on May 2,1921. Quot¬ 
ing from the syllabus to that case, "we find the following 
statement: 

“Where an attorney was authorized to appear for 
defendants, the jurisdiction over them was so perfected 
as to bind them with respect to his action in answer¬ 
ing amended and supplemental pleadings, which they 
claimed changed the cause of action, when not induced 
by the fraud of the adverse party.” 
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Aside from the fact that appellant's contention on this 
appeal does not represent the weight of authority, to follow 
it would create a ridiculous state of affairs. If it should 
bo conceded that a judgment entered on the consent of 
an attorney could be set aside in the absence of specific 
authority from the client to that effect, then it would 
reasonably follow that an attorney could not, without spe¬ 
cific authority, enter a judgment as satisfied. Each time 
an attorney regularly employed in a case should propose 
to satisfy a judgment, or confess one, opposing counsel, 
even though aware that such attorney had been retained 
in the cause, would have to go behind the attorney and 
consult the client in order to ascertain whether his adver¬ 
sary was clothed with the necessary authority. Attorneys 
could not long continue to render the services required of 
them, nor could the courts properly function, in such a 
quick-sand. It is submitted that the weight of authority 
as set forth in the cases cited herein is, and should remain, 
the law in this jurisdiction. The contrary rule would result 
in confusion and anarchy in our profession and would re¬ 
duce the power and the dignity of our courts to a hollow 
mockery. 

11. Once y judgment has been entered against a client on 
the consent of his attorney and a motion to vacate the 
judgment on the ground that the attorney was without 
specific authority to so act has been denied, the judgment 
is conclusive on an appeal as being based upon facts sup¬ 
porting it in the record. This proposition is supported 
by Volume 5, American Jurisprudence at Page 322 which 
states: 

“Where it appears of record that a defendant as¬ 
sented to a decree through its solicitor, it is equivalent 
to a direct finding as a fact by the court that the solici¬ 
tor had authority to do w-hat he did, and it binds the 
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court on an appeal so far as the question is one of 
fact onlv.” 

In lleffcrman v. Burt, 7 Iowa 320, where an attorney 
confessed judgment against his client, the court held that 
the client’s remedy did not lie in an appeal in that case. 
Said the court: 

“If the attorney did not have the power or the right 
to make the agreement, the remedy of the defendant 
lies in a different direction. He might enjoin the col¬ 
lection of the judgment or hold the attorney responsible 
for all damages resulting from his unauthorized act; 
but upon the record, as it stands in this case, he would, 
upon appeal, be concluded.” 

In Dunman v. Hartivell, 9 Texas 495, the syllabus recites 
the following; 

“Where the record in a case in which process has 
been served recites that the parties appeared by their 
attorneys and agreed to the following decree, etc., the 
authority of the attorneys cannot be questioned on 
appeal or writ of error. Consent takes away error; 
and a judgment by agreement or compromise cannot 
be impeached unless for fraud, collusion or like causes.” 

In the case of Wig at v. Becker, 84 Fed. 2nd 706, decided 
by the Circuit Court of Appeals for the Eighth Circuit on 
July 27, 19.36, the court said: 

“A contention inconsistent with a formal admission 
in the low’er court will not ordinarily be considered on 
appeal. As said by Mr. Wigmore in his work on Evi¬ 
dence, Section 2590, ‘The vital feature of a judicial 
admission is universally conceded to be its conclusive¬ 
ness upon the party making it, ?. e., the prohibition of 
any further dispute of the fact by him and of any use 
of evidence to disprove or contradict it’.” • 

III. The case of U. S. v. Beebe, 180 U. S. 343, cited by 
the appellant (Appellant’s Brief, page 3), is not completely 
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in point. This case involved the question of whether a 
U. S. District Attorney could compromise a claim of the 
United States. Quoting from the Court’s opinion, we find: 

“We think there can be no serious question that a 
District Attorney of the United States has no power 
to agree upon a compromise of a claim in suit, except 
under circumstances not present in this case. There 
is no Statute of the United States and no regulation 
has been called to our attention giving a District At¬ 
torney any such power, but on the contrary, it is pro¬ 
vided in paragraph 7 of the regulations established 
by the Solicitor of the Treasury and approved by the 
Attorney General, pursuant to Section 377 of the Re¬ 
vised Statutes of the United States, that no District 
Attorney shall agree to take a judgment or decree for 
a less amount than is claimed by the United States 
without express instructions from the Solicitor of the 
Treasury, unless circumstances exist which do not ob¬ 
tain in this case.” 

The case of Robb v. Vos, 155 U. S. 13, cited by appellant 
(Appellant’s Brief, page 4), is not in point. In this case, 
the client was ignorant of the existence of the action and 
the attorney not only had no authority to confess judgment 
but had not been retained to appear in the cause. Even 
under these facts, the court did not go so far as to say that 
the judgment could be vacated but said that the remedy 
of the injured party was by a separate suit in equity. In 
effect, this case is in support of the second point in ap¬ 
pellee’s Summary of Argument since it implies, at least, 
that the client’s remedy was in equity and that the judg¬ 
ment of the court would not be disturbed on appeal in the 
original action. 

The case of American Wholesale Corporation v. Aron- 
stein, 56 App. D. C. 126, cited by appellant (Appellant’s 
Brief, page 3), has nothing whatsoever to do with the prop¬ 
osition involved on this appeal. 
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The other cases cited by appellant, although in support 
of appellant’s conlention, .do not represent the weight of 
authority on this subject. 

IV. Appellant in his Notice of Appeal, filed in the lower 
court on May 7,1945, appealed both from the judgment of 
the lower court entered on February 9, 1945 and from the 
order entered therein on May 1, 1945, denying appellant’s 
motion to vacate said judgment of February 9, 1945. 

This Honorable Court has repeatedly held that an order 
over-ruling a motion to vacate a judgment is not appeal- 
able. Consolidated Radio Artists^ Inc. v. Washington Sec¬ 
tion, National Council of Jewish Juniors, 70 App. D. C. 262, 
105 F. 2d 785, and cases cited. Therefore, insofar as this 
appeal relates to the order of the lower court of May 1,1945 
denying appellant’s motion to vacate the judgment of 
Febi'uary 9, 1945, it should be dismissed. 

Conclusion 

In consideration of the foregoing, it is urged that the 
order of the District Court denying appellant’s motion to 
vacate the judgment of February 9, 1945, is not appealable 
and that this appeal, insofar a3 it pertains to said order, 
should be dismissed, or said order should be affirmed by 
this Honorable Court, and it is further urged that the judg¬ 
ment of the District Court dated February 9, 1945, should 
be affirmed. 

Kespectfully submitted, 

Leon M. Shinberg and 
Philip Shinberg, 

Attorneys for Appellee, 

1331 G Street, N. W., 
Washington, D. C. 
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